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Abstract 
While the deterrr1ination of the Trademark Act although derived from the common law
system but if applied in

,. 
Indonesia should follow the procedural law i n  the legal system 

adopted by Indonesia, namely civil law. The principle of fast, simple and low cost 
Determination While the Commercial Court in the case of Brand is expected to provide 
Jegal protection to the owner of tl1e registered trademark. Therefore the main issues that 
will be studied in this research is: Why is the principle of fast, simple and low cost 
Determination While the Comrnercial Court required in the settlement of the Brand? 1"'hen 
how to apply the principles of fast, simple and low cost i n  a provisional decision of the
Commercial Court in the case of Brand in Indonesia ?. The method used is a normative 
legal research method. The nature of this research is  an explanatory, descriptive and 
prescriptive . Explanato1y research or testing rules will explain the principles of fast, si mple
and low cost Determination While the Commercial Court. Descriptive research will reveal 
the principles of simple fast and inexpensi·ve Determination While the Commercial Court
and the rules rel ated . Research prescriptive used to plan a rapid establishment of legal
nor1ns simp le and low cost Determination While in the case of the brand. The research
proves that: The first principle is simple fast and low cost Commercial Court Case 
Determination While Brand is necessary in order to provide legal protection to the owner of 
tl1e registered trademark. The second principle is fast, simple and low cost Commercial 
Court Cac;e Determination While brands can be implemented with some adjustments. Based 
on these results, the recommendation of the research is the Trademark Act of 200 l should 
be cl1anged to do some revisions mainly on the simplification of processes and procedt1res 
for registration of Trademark further a need for the Institute Estimator assets to assess bail 
and redress, need to be added the amount of the Commercial Court in place to 
accommodate the interests of the applicant a provisional decision, the need for firm action 
in the implementation of a provisional decision by the threat of contempt of court and the 
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need to in1prove legal d . 
mark and the d . 

e �cation lo the con1munily, especially with regard to the registered
protection of t 

�tei,nination as lo increase public aware11ess of the importance of legal
fast and a·nex 

ra .emarks through determinalion whilst in realizing the principle of simplepensive. 

Keyword: detern1inat1'0 J ·1 · · .., n w 11 e JUSllce, Con1n1ercial Cou1t
1. Int1·oductio11 
Ma11y criticisms that ernerged towa ·d ti · d' · · · · · I d · 

l , b . . 1 s 1e JU 1c1ary 1s not a pheno111enon that 1s growing 1n n ones1a
on), ut occu1s worldwide In the · d · 1. d · · · · i I d · · k 

· 11 f 
· in ustr1a 1ze countries the cr1t1c1sm eve e JUSt1ce see ers,

especia Y ror:i econon1ic circles is much more intense. The American economy alleges that the
�ollap

l
s� of. national e�onomies caused by the high cost of justice.1With the weaknesses inherent in the

ornla J.ustice system itself, has caused the justice seekers increasingly shied away from the settlement
of the dispute through the couits (f 1 · · · 

. . · · d' · d I h't th . . rom 1t1gat1on to non-l1t1gat1on), this con 1t1on oes not on y 1 e 
court 1� I�donesia, but hit almost all countries in the world, both countries of Western and
Eastern. This i:na� be because the public wants the courts can deliver justice to the people.3 

One pnnciple of justice is the principle of simple, fast, and low cost. The principle of the law is
�he heart of a ru

.
le of law or a bridge that connects between the rules of law and positive law with the

ideals of th.e social and ethical views of society.4 
�Iticle � �aragraph (2) of the Constitution of the Republic of Indonesia Number 48 Year 2009

concerning Jud1c1al Authority that the Court helped for1nulatt the search for justice and trying to 
?vercom� all the barriers and obstacles to the achievement of justice that is simple, fast and
1nexpens1ve. More specifically provided for in Article 2 paragraph (4) of the Constitution of the 
Republic of Indonesia Number 48 Year 2009 concerning Judicial Autho1ity in the form of Justice is 
done with a simple, quick and inexpensive. 

Indonesian conditions were mostly still wearing colonial lyw, the necessary seriousness in the 
formation of laws.5The choice of the policy and administrative decisions certainly influenced the 
culture, behavior, and values that live in the co11111111nity of H country.6Experts have agreed that the 
elements that make up the content of the national law are customary Jaw, Islamic law, the law of 
continental European and Anglo-Saxon law.7 

While the determination of a new thing in the Indonesian legal system. Pursuant to Article 85
of Law No. 15 of 200 I on Marks,11containing provisions Determination While it can be concluded that 
the stipulation While this is intended to prevent a greater loss to the party whose rights have been 
violated. The Supreme Court has issued RI Supren1e Court Regulation No. 5 of ?Q 12 on Detern1ination
While. 

A trademark or services as part of so-called lnLellectual Property Rights (IPR) play a major role
in today's business world. IPR is a system that is now attached to the layout of modern life.9Sin1ply put

!Hatta Ali Justice Siinple. Fast and Cost Lighn,veight Towards Restorative Justice, (Bandung: PT. Alu11111i. 2013), p. 3.
2Runtung,' "The success and failure of the Aiter�ativ� Diseute Resolution (Study of Society KC1ro i11 Ko/J"njohe C1nd

Berastagi)," Dissertation, (Graduate Programs University of Su111a1r� Utar
�

1, Medan, 2002), p. 91. 

3Rusli Muhammad Institutions portrait Indonesian Court (Jakarta: RaJawali Pers, 2006), p. 180.

4Satjipto Rahardjo,' Legal studies, (Bandung: Alumni, l 982). p. 85. . . . 
sSuh' 'd' p p brc Lecture in La.w Enforcen1en110 Protect Public Interests Seeing Values Sense of law and Justicea1 I, apers u I l I . U . . T . ) K I S. A h M h 4 

Life in Sociery (Paper presented at a public lecture at the s am1c n1vers1ty am1ang , ua a 1111pang, ce , arc ,

6 N
2� 13· N s· 't I donesz·a 1·n the fiace or lnternationol Co1npetirion, Inauguration Speech Reina in in 1he field of

1ngrum atasya 1ra1 . n · 'J 
international /aw, (Medan: USU, September 2, 2006), p.1-2. . 

. 
. 

7 T K 1 p bl · E .r.orcement oif ls/a1nic Law in Aceh Judging fro111 the National law, (paper presented at n
a n  ame o, ro ema11c nJ' . . 0 · th 1 t ' I Islami'c Univerc:ity Tam1ang), Kuala Sunpang, Aceh, December 23, 2 12. 

seminar at e nterna 1ona � . 
8R bl' f I d · La "'o 15 oif2001 on Marks, Article 85. 

epu 1c o n ones1a, w ''1 • • • 1 · 2005) 1 
9 A h U p b p 1 7''Rf PS Intellectual Property Rights (Bandung. A umn1, • p .. 

c mad Zen mar ur a, os - ' · j 7 8 
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f I ·oduct for hu 1nans. IPRs can also 'be 
'd ti t produce a use u pt 105 b . 

I 
. 

rpR · s a rioht arising fro111 the 1 eas 1a · 

. th' 1g useful for others. u stant1ve y, 1n 1 , o b he has rnade sorne II � . h d . 
interr reted a a right for a person eca�se . erl ri hts to the assets which are t e pro uct if 
essence can be de cribed a a sense of tn�ellectual pr

��ilit�es.
g 

In other words, HKI is. right, of assets 
the re ult of hun1an thought or hun1an intellectual 

I alth ''IPR is the official term used by . . . Th' k. d of persona we . . 

arising from human intellectual ab1llt1es. is in 
• 12 the legislator in legislation Indonesia. 

b Jose relationship with issues of trade, 
IPR \vas not solely related 10 the law alone 

b 
u.t a c

f undation for advancing socio-cultural 
economic and technological development as \vell as a us1ness o 
nation and society in general .13 

k h the same age with the trade 
A one of the rights included in IP�, ti�a�emar � ave 

rovisions of international brands 
itself. '4Indonesia can create the Trademark Act is aff1l1ated \Vlt� the p

k 'stration system declarative 
i.e. Trademark Law No. 1 9  of 1 992 and the change of the tra emar re

t�t1 t·ve system imposed . h T d k Act 1 961 to cons 1 u 1 systetn adopted in t e ra emar . � b and owners a ccording to intemationally. 'sRecognition or requirement onse� nghts t? the brand or 
� f I t llectua1 Property the constitutive system is registered trademark in the Directorate Genera 0 n e 

Rights as stated in Article 3 of the Trademark Law in 200 1 .  . . 
Major changes in the global harmonization efforts carried out by the establishment of a treaty in 

the field of aspects related to trade and IPRs, namely Trade Related Aspects of In�ellectual Prop�rty 
RightsffRIPS. IPR, as contained in TRIPS is a concept which provides for the granting and pro�ect�on 
of the right to an individual for his \VOrk.16 A TRIP is a document of the �orld Trade Organ1zat1on 
(World T�ade Organization). After World War II, the international community aware of the need for 
the establishment of an international organization in the field of trade.17 

TRIPS set the rules of the minimum for the laws of IPR national in order to achieve a balance 
of rights and interests between producers and users of knowledge in the field of technology and to 
prevent member states to use IPR as an inhibitor of trade veiled countries other. 18 

In order enforcement of Intellectual Property rights Article 50 ( 1 )  TRIPS establishes the 
authority of lhe member state of the judiciary to order pro1npt and effective provisional measures. 19 

While the determination of provisional measures is a term of Article 50 TRIPs .  Determination 
While the Court is a form of legal remedy temporary that can be applied in a dispute/problem 
concerning IPR (specifically on industrial design, patents, trademarks and copyrights) by parties who 
feel that their rights are violated, in order to prevent greater losses on parties whose rights have been violated.20 

10 Haris Munandar dan Sally Sitanggang, Recognize IPR Intellectual ProtJerty Rights Copyright, Patent, TradenJark and ropes INS (Jakarta: Erlangga, 2008), p. 2. 
11 Eddy Damian, Co1>yrigl11 la�v (Bandung: f\lumni, 2005), p.34. 
12 �bdulkadir Muha1nmad, Study of Econo1nic law of Intellectual Property Rights (Bandung: Citra Aditya Bakti, 200 l ), p. 
13 Hc:rsono Adisumarto, Particularly Intellectual Property Patent and Trademark (Jakarta: Akademika Pressind 1984) 10. o, ,p. 
14 Erman Rajagukguk in the "Preface" to the dissertntion H.D. Effendi Hasibuan, Brand Protection: Study if 1 d 

Indonesia and the United States, (Jakarta: Graduate School of Law, Un iversity of Indonesia, 2003), p. xi 
0 u gments 

15 H.D. Effcndy Hasibuan, Brand Protection Study of Judg1nents Indonesia and the United States, (Molds On J k . Graduate Sch<Kll of Law, University of Indonesia, 2003), p.76 e. a arta. 
16Ahm&1d Zen Umar Purba, So1ne of the TRIPs Agreeme111 and Strategic Issues, (Bandung, PT. Alu1nni and FH p bl" h Agency. the University of Indonesia, 201I).p21. 

u 18 er 
17H11ala Adolf, ln1ernational Ec:ono1nic lniv, (Bandung ; PT. Raja Grafindo Persada, 2005), hal. t t 5. 111 Cita ;i.1.rawinda Priapantja, ln1ellectuai Property Challenges of !he Future, (Jakarta: Faculty of Law, University of Indonesia, 2003), p. 19-20. 
I'> Man1i E1nmy Mui.111fa, Princ:i11le - the principle of Proceedings in Patent ln•v Enforc:e1nent in Indonesia is associ t d �vith TR/Ps-WTO, (Bundung. PT. Alumni, 2007), p 144. a e 
211 Djamal, While /he de1er1nination of !he Cour/ (On Inte//ec:tual PrOJJerty Rights), (Bandung; Pustaka Reka Cipta 2008) 135. • • p. 
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2. Re ult a11d Di cu sio11 2.1 Fast Sin1ple Principles a d D . . . 11 etern11nal1011 of Costs Wl1ile Light Con1mercial Court of the 
Registered Bra11d 

2.1.1 i�1ple Prir1ciple Fast and Cost Ligl1tweight 111 Act No. 4,,
0f 2004 \Vas also in Article 4 paragraph (2) states that "Justice is done with a simple, fast and lo\),' cost . Furthern1ore in th 1 . 

f . . . . . . 
. • e exp anat1on o Article 4 paragraph (2) mentioned "This prov1s1on 1s 
inten�ed 

. 
to meet the expectatio11s of those seeking justice". What is meant by "simple" is the �xaminati�� and settlement of cases is done in a way that is efficient and effective. What is meant by 

low cost IS the cost of a case that can be life lay by the people. However, in the investigation and 
settlement 

.
0f the case do not sacrifice the provisions in the search for truth and justice. 

. Quic� proceedings concerning the course of the examination to the decision and 
implementat�on: �?t infrequently happens that the proceedings were protracted, do not necessarily 
hang. 1:1any inhib1t1ng factors are not exempt from the parties themselves, of witnesses or evidence and 
of �� JU?ges themselves. In general, people prefer that the ct!se is soon cut off, even though the 
decisi.on IS not favorable than if checks 11is case lasted for years even though the decision ultimately 
benefit. 

Too much formality elusive or regulations berway1,th arti (dubieus), thus allowing the 
emerge11ce of various laws and lead to a reluctance or fear to advance the court proceedings. A quick 
word refers to the course of justice. Too much formality is an obstacle to the course of justice. In this 
case not only the course of justice in the trial upfront checks, but also settlement rather than 
interrogation in court until the signing of (:1e decisio11 by the judge and implementation. The rapid 
course of justice would increase the authority and increase public confidence in the courts. 

Procedural simplicity and simplicity of the formulation of the rules of procedural law will 
facilitate and thereby accelerate the course of justice. Simplicity procedural means simplicity judicial 
process that does not use complicated procedures or long-winded and too much use formalities. 
Simplicity formulation of tl1e regulations means that rules formulations using legal language that is 
simple and easy to understand without leaving the precise legal language. 

Cost is determined by the People's life lay lighc that case the high costs caused mostly interested 
parties are reluctant to file charges to the court right .21However, experience proves that there are still 
many difficulties to be litigants seeking justice for a small fee. We sl1ould bear in procedural law which 
we will later form give11 the setting on the way out.22Regarding the cost of light in litigation, it can be 
argued that it is  something that is coveled. 

The Supreme Court in revision of renewal has set the vision of the organization that sets 
embody the rule of law through judicial authority which is independent, effective, and efficient and 
gain public trust, professionals and provide legal services of high quality, ethical, ctffordable and low 

cost for the community and be able to answer the call of ser\rice pttblic. 23 

2.1.2 Lembaga Pengadilan Niaga 
The establishment of the Commercial Court can be traced started and the Law on Juclicial Power and 

the Law on General Courts. 
Amendments to Law Number 14 Year 1970 About the Main Principles of Judicial Power 

became Act No. 35 of 1999 concerning Amendment to Law Number 14 Year 1970 About the Main 

Principles of Judicial Power, said tl1e same thing anyway. Further to amend Act No. 35 of 1999 

concerning Amendment to Law Number 14 Year 1970 About tl1e Main Principles of Judicial Power, 

into Law Number 4 Year 2004 on Judicial Power. 

21 Sudikno Mertokusu1no, Civil Procedure Code Indonesia, (Yogyakarta: Publisher Liberty, 19 82), p. 24. 
22 Setiawan, \iarious Problems of Law and the Civil Procedure Code, (Bandung: PublisherAlumni, 1992), p. 426. 
23The Supreme Court of Republic of Indonesia, Print Books Refor1n the Supreme Court, 2003 
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In these changes, Article 2 states the follow1ng: . . . I I shall be made by a Supreme Court 

· · · I · referred to in At tic e · ·t adm' · t · "Implementation of JUd1c1a powe1 as 
. . ·ts military cou1 s, 1n1s rat1ve 1 u1ts reltg1ous cou1 ' 

and judicial bodies underneatl1 it in the genera co , 
courts, and by a Consti tu ti on al Court." .25 

In Article 15 Paragrapl1 1 is expressed as follows. 
h . . dictions referred to in Article 1 0  

"Special courts can only be established in one of t e JUrts 
stipulated by the Law." . 26 A ·t· cle 7 states that the District Court 

Law No. 2 of 1986 concerning the ?ener�l Coui t set
ff'. 

1 1 
d that in the General Court may be 

was established by Presidential Decree, and 1n Article 8 also a 11 me 
held specialization regulated by Iav1.27 . . d . the mandate of the Bankruptcy 

Thus, it is clear that the Cornmerc1al Court established un
. �

1 
I C ·t can also be referred to as Law: a special form (differentiation) of the general courts. Comme1cia our 

special courts in general courts. . . . ld C t' uous deterioration a d The monetary crisis in 1997 had an impact 111 the econorntc fie · o n  
.
In 

f 1 1 h . n 
failure of the economic recovery efforts, one of which is caused by tl1e oper��ton ° e.g� Tsec �nisms 

d d. f � · · · h f overy and social-pol1t1cal stab1l1ty. Basic and an Estrust o iore1gn investors 1n t e process o rec 
IMF demands to establish a Commercial Court due to lack of legal mechanis�s is. goo� a�d th� level 
of confidence of foreign investors who continued to decline, until the senous Implications tn the 
domestic economy.29 . . 

Through the Government Regulation in Lieu of Law No. 1 of 1 998 esta�l1s.he� t?e Comm.erc1al 
Court for the first time. At first, that in August 1 998, the Commercial Court JUnsd1ction only In the 
territory of the Central Jakarta District Court. New in July 2000, the Government re-establishes the 
Commercial Court in three cities, namely Medan, Surabaya and Makassar. 

The principles applied in proceedings in the Commercial Court is30; competent and modern, 
independence and Impartial (Impartial), participatory and accountable, accessible and tran sparent and 
fast process and the rule of law. Duration proceedings that go into the expansion of the authority of the 
Commercial Court, specifically regulated in the legislation. As a result of the prescribed period, then 
handling the case is expected to be more systematic. 

2.1.3 Registered Trademark Protection 
Anglo-Saxon legal system literature regarding Intellectual Property Rights (IPR), which in tl1e 
Netherlands, the term is known a.s !ntellectuele Eigen.do1nsrecht, has been known for a long time to 
protect the results of human .creac1v1ty and c�mmerce. There is no single worldwide understanding of 
IPR, although many countnes have recognized several types of IPR, such as copyright patents trade

.
n1arks, trade secrets and indust:ial designs.31 Subsequent developments, influenced by th� progres� of science and technology, the deve1opment of trade and investment wh i' ch ra· · · · th. , ises new creat1v1ty in is 

241ndonesia, the law on Judicial Power, u1w No. 4 of 2004, the State Gazett N 8 if 200 No. 4358. e o. o 4, Supplement to State Gazette 
25!ndonesia, the law on Judicial Power, la1v No. 4 of 2004 the State Gaz 1 l N 8 if No. 4358 . ' " e e o. o 2004, Supplement to State Gazette 
261ndonesia, Act On general Justice, law No. 2 of 1986, the State Gazett N 20 f 3327. e 0· 0 1986, Supplement to State Gazette No. 
271ndonesia, Act On general Justice, law No. 2 of 1986 the Stat'3 G N 3327. ' ... azette 0· 20 of 1986, Supplement to State Gazette No. 
2" Andi Muha1nmad Asrun, A. Prasetyantoko Dkk "J 'd' I A · 

M ' . J· . . . . 
, , ur1 ica nalysrs And E . . . att<:i, ak,irt.t CINLES-Centre for Information and La E . . 

mprrrcal Co1nmerc1al Court " the First 
21) Ibid, p. 12. w- conom1cs Studies, 2000, p. 2 ' 
30 . • Steering Team and the Commercial Court Preparatory Format· f A . Court

. 
Action Plan", Jakarta: Office of the State Minister 

or'� � 
�ti-Corruption Court, "Blueprint and Co1n111ercial 

J
r Planning Agen.cy' 2004,. Pi.lge 3-4. a iona Development P�anning I National Developn1ent 
Anne Gunawa11, Prol<'cl1on of Fa1n<>us Brand Good d S . Bandung, 2015) p. 54 s an erv1c:es Not Siinilar Against Unl'ar'r ,... . . (PT Alumni· ':I' " 01npet1t1on, . ' 
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type of IPR, uch a music h . h . 
technologie 32So . ' P otogi ap Y, movies, computer programs, and innovation of new · me \Vr1 ters and acad · 11 

· . . . 

The ter1n of Intellectual Pr . emics as w� as in the leg1slat1on uses several different terms. 
Saidin33 Wh .1 M h . operty Rights (IPR) is used by Eddy Damian, Insan Budi Maulana and 
term Int

.
el le : 

e 
1 

p � adi
_, 

Mu�amn1ad Djumhana and R. Djubaedillah, and Sudargo Gautama use the 
1998 G 

.
d 

�· ua iopeity Rights (HMI)34. In the Guidelines of State Policy (Guidelines) 1993 and 
2000 

ui 
h
e i�e . to tra11slate tl1e term IPR Intellectual Property Rights (HMI). Law Number 25 Year 

d 
0�

d
t 
1

� atioi1al Development Program (PROPENAS) 2000-2004 which is a further elaboration an gui e ines t�·a�slate the IPR 1999-2004 by Intellectual Property Rights (IPR). 35Based on the Decree of the M1n1ster of L ct L · · · · aw an eg1slat1on of the Republic of Indonesia Number M.03.PR.07.10 2000 and approval of the Minister of State for Administrative Reform of the Republic of Indonesia Nu�.ber 24/M/PAN/1/2000 used synonym "Intellectual Property Rights" abbreviated "IPR", has been off1c1ally adopted as the standard te1m in Indonesian since 2000 ago. 
. 

�rand enactment Dutch Colonial in Indonesia after Indonesian independence is as the 
application of Article II, the Transitional Provisions of the Constitution Act 1945. This brand also 
remains valid in the future Law of the Republic of Indonesia in 1949 and the L�w while in l 950.36with 
the enactment brands originating from the Netherlands that it is not a legal vacuum. 

On August 5, 1948, Indonesia ratified the London version of the Paris Convention or the 
London Act l 934.37Indonesia is obliged to accept and acknowledge the ter1ns defined by the Paris 
Convention including the necessary creation of the Act which specifically re�ulates the brand, namely 
through Law No. 21 of 1961 on Corporate Brand and Brand Commerce· 8that it is nothing but a 
translation of the Dutch Trademark Act that Regle1nentlndustrieele Eigendom Ko/onien 1912. Law No. 
21/1961 Trademark registr�tion system adheres first to use the system or declarative system is a system 
that provides protection to the person or persons and I or legal entity that uses the brand for the first 
time in Indonesia based on the principle of "the prior user has a better right" as mentioned in Article 2. 
A disadvantage of this system is inefficient because it is difficult to apply to find out who the O\vner or 
holder of ri3�hts to a trademark which is actually suppose at the same time appeared some similar 
trademarks.· 

Further legislation br2:1'1d replaced by Law No. 19 of 1992 on Marks which adopts a constitutive 
or first to file system, namely the exclusive right to be born when the brand is registered, just use poses 
no exclusive rights and obtain legal protection. Constitutive system based on the principle of "prior in 

tempora, Melior de Jure�' which means "·Nho is first to register its brand, then he is entitled to get legal 
protection."This principle is also called the 'first to file principle". 

Changes subsequent Trademark Act into' Law No. 14/1997 is a consequence of the Uruguay 
Round agreement signed by Indonesia on 15 April 1994 in Marrakesh Morocco and Indonesia's entry 
into one of the members of the World Trade Organization (WTO) on November 2, 1994, is a 

32Rocque Reynolds and Natalie Stolanoff, Intellectual Properly Text and Essential Cases, 2nL1 Edition , The Federation Press, 
NSWS 2005, p. I , . . . . ..... 

33Tim Lindsey, Eddy Damian, Simon Butt, fom1 Suryo Uto�o, lnteller:tual fJrOJJerty rights; An �nrrocluc:r1011, Publisher Pl. 

Alum·ni, Bandung, 2002. rnsan Budi Maulana'
. 
et al, CaJJtta �elekta lnt�llectu�L PrOJJer�y .Rights, lh� Centre for Legal 

Studies, Islamic University of Indonesia (Ull) 1n Yogyakarta 1n co?perat1on with IP� �hn1c Foundation, Jak
.
ar

.
ta, 2000; 

s lso Insan Budi Maulana, Ferris IPR (Intellectual PrOJJerty Rights) Hecca Publlsh1ng, Jakarta, 2005. Sa1d1n, legal 

A:�:cts of Intellectual Property Rig hrs (Intellectual Property Rights), Rajawali Press, Jakarla: 1997 . . 

34 Mah d' / material Rights, BPHN, Bina Cipta, Jakarta, 1985. See also Muhammact DJumhana &R. DJubaed1llah, 

lntell:c;�arProperty Rights (History. Theory and Practice in Indon�sia), Revised Edilion, Citra Aditya Bakti, Bandung, 

2006., see also Sudargo Gautama, Aspects of Intellectual Property Rights, PT. Eresco, Bandung, 1990. 
3s Anne Gunawaci, Op., cit, p. 55 . . 
36 L. d T'm ed An Introduction to Intellectual Property Rights, Bandung: PT. Alumn i, 2002, p. 132. 

tn sey, i • . . . . d S Jak I d . 
37 Hasibuan, H.D. Effendy, Brand Prorection Study of Judg.71ents Indonesia and the Unite rates, · arta: n ones1a 

Graduate University, 2003, p 48. 
3&/ndonesia. law on Trademark and Brand Commerce Company. law No. 21 1961 law on Trademark and Brand 

Commerce Com/Jany, Supplement No. 2341. . . . . 
39 Insan Budi Maulana, Business Success Trademark, Patent and Copyright, Bandung PT: C1tra Adttya Baku, 1997, p. 1-2 
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. . f Le al Rights Intellectual Property (IPR) in fundan1ental dri,1ing force 111 the change 111 the aiea 0 .R

g 
'f' t' n of the Agreement Establishing . f L N 7 f 1994 on all 1ca 10 Indonesia through the enactment o avv o. 0 . . 1 W ·Id Trade Organization)40IPR the \\'orJd Trade Organization (the Agreen1en� E�tabl1sh1ng t 

�� bl 
or 

f all members of the WTO protection to be carried out more efficiently, effectively and pro i�a y o.r 
I levels· for example . · · · o b · · · · onal and 1nternat1ona · 1n Part1c1pant . Cooperal1on an1ong \\TT 111em ei s ai e 1 egi · . IPR t t. · d · h f' Id f IPR discuss pro ec ion in or er the A ia Paci�c region \Vhich is co1npose� of experts in t e ie o

. elated As ects of Intellectual to conforn1 \Vtth the tandards of protection set Agreement on Ti ade R 
. d

p
TRIP ) 4 II d . · · · · o d (h · after abbreviate s . n ones1a Propert)' Right Includ111g Trade 111 Counterfeit oo s ere1 nc . . . ' · · · · I b d by the prov1s1ons concerning IPR became a me1nber of the WTO 1t 1s legally Indonesia ts a so oun · 

U · · I d · · h ·t nt'ty du1·1·ng the four (4) years from the nder the prov1s1ons of TRIPs n ones1a given t e oppo1 u . · · · · f I 
· l t. on in the f1 el  d of Intellectual 1gn1ng of an agreen1e11t to revise, change or formation o eg1s a 1 

Property Rights in Indonesia420n May 7, 1997 enacted Law No. 14 of 1997 on t�e �mendment of Act 
o. 12 of 1992 on Marks. Furthermore, in the preamble of Law No. IS of 20�1 1� lteu. of

_
Law N?. 1 4  

of 1997, which is the latest brand law explains that in this era of global trade, in lt�e w1�h tnte�at�o?al 
conventions ratified by Indonesia, merck becomes very important role, espect�lly in matntatn�ng 
healthy competition. It is necessary for appropriate arrangements about a brand tn order to provide 
improved services for the public. 

2.1.4 Penetapan Sementara Pengadilan Niaga Atas Merek Terdaftar 
A provisional decision as one of the remedies that can be done- by the parties to the dispute in the IPR. 
'Inclusion of provisions on a provisio11a1 decision is intended to prevent the possibility of greater losses 
on the party whose rights have been ''iolated, because the judge of the Commercial Court through a 
provisional decision may be given the authority to issue a provisional decision in order to prevent the 

I continued violation and the entry of goods suspected of infringing intellectual property rights to the 
trade channel, including actions importation. 

Approval of TRIPs in Section 2 Article 44 mentions Injunction Regarding the provisional 
measures set in TRIPs agreement section 3, article 50. Determinatiori While a forn1 of legal remedy 
provided by law IPRs, created in order to protect the interests of holders of intellectuat property rights 
so thai rigl1ts l1olders it can use its rights as optimally as possible. Similarly, when in found an 
infringement which it is possible undermining exclusive rights held by holders of IPR, such as there 
has been a violation and the entry of goods suspected of infringing intellectual property rights to the trade channel, including importation of goods that the protection of IPR, then the IPR holder is given 
the right to take legal action Court Decision. To see more details about Determination While it can be seen one - by one in the legislation on IPR which became the basis of Determination While itself ' namely Law No. 31 Year 2000 regarding Industrial Design Article 49 through Articl\! 5'2, Law Number 14 of 2001 on Patents Article 125 to Article 1 28, of Law No. 1 5  of 200 1 on Marks Article 85 through Article 88. 

While the suspension of The Supreme Court Regulation No.4 of 20 1 2  and Determination While (The Supreme Court Regulation) S Year 2012, the temporary suspension of article 44 adopted a provisional decision TRIP's and Article 50 of the TRIP's. The difference is essential that "Unlike 
Article 50, the which essentially aims to Prevent an infringement fron1 occurring, Article 44 Applies to an infringement tl1at has already been determined" means that that Article 44 TRIPS is intended for a violation that has occurred, ice stop the infringement, while Article 50 TRIPS which is the main goal to prevent an offense. 

411Jndonesiu. u11v On Ra1ijicatio11 of the Agreement Establishing the World Tratle Organizarion (the Agreement Establishing !he Worltl Trade Orga11iza1io11), Act No. 7 In 1994, lN No. 57 of 1994, Stt/Jplenzent No. 3564. 
41Lindsey, O/J. cit., p.23. 
42Lihat Pasul 65 ayal (2) Agree111ent on Trade Related As11ects of Intellectual Property Rights, April I 5th, 1994. 
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2.l.S �inple Pri11ciples Fast and Light \Veigl1t Cost Detern1ination \Vhile Providing Legal 
Prot�ct�on of th� Con1mercial Court to Owners of a Registered Trademark 
In oidei �o provide legal protection to the owner of the registered trademark, the District Court I 
Comm�r�ial Co�r1 may set a provisional decision by the court. Article 85 UUM 200 I stated that based 
�n ufficien� �v1dence aggrieved parties wl1ose rights may ask the judge of the Commercial Court to 
1 ue a prov1s1onal decision on: 

a) Prevention of entry of goods related to trademark infringement. This provision is intended to 
preven

.
t a greater loss to the party whose rights have been violated, so that the Commercial 

Court is  au thorized to issue a provisional decision in order to prevent the continued violation 

�nd th
.
e e�try of products allegedly infringing the rights to the brand to the trade channel, 

1r.clud1ng importation; 
b) Storage of evidence relating to the infringement of the trademark. This is intended to prevent 

the offender destroy evidence. 

• 
While determining application submitted in writing to the Commercial Court with the following 

requirements: 
a) Attach proof of ownership of the brand, the brand certificate or letter of the license 

agreement registration if  the applicant is the determination of licensees; 
b) Attach evidence of the existence of strong initial instructions on trademark violations; 
c) Clear information on the types of goods and/or documents requested, sought, collected 

and secured for evidentiary purposes; 
d) There are fears that the alieged violations of the brand will  be able to easily elimi nate the 

evidence; and 
e) Pay guarar1tee in the form of cash or bank guarantees, which amount must be proportional 

to the value of goods or services that are subject to a provisional decision. 
The Supreme Court Regulation 4 Year 20 1 2  on Temporary and the Supreme Court Regulation 

No. 5 Year 2012 on a provisional decision is the exclusive jurisdiction of the Commercial Co1urt that 
spec ifically address tl1e issue of civil, temporary suspension and provisional decision is a new thing in 
the proced "'ral law in Indonesia, because it has so111e things that were previously unknow11 to the 
principles o f  civil law in Indonesia. 

The Supreme Court Rcgulalion aims not to allow the circulation of counterfeit goods '1nd to 
protect domestic industries also protect consumers as well as the Indonesian state obl igations as a 
WTO member. The need for judicial quick, simple and inexpensive as a result of violation of the rights 
of Intellectual Prope11y, which has been detrimental to the owner/holder of Rights of Inte l lectual 
Property negative impact on the creators of the brand owners, inventors, designers. e11trepre.neurs, 
investment, harm the state of the taxes due to the release counterfeit goods, while de tri mentt\I to the 
nation's image, which in tum greatly harm the country's economy. 

I f  there is sufficient . . evidence alleged violations brands are pro.t.ected in Indonesia within the 
jurisdiction of Customs Area in place of the Commercfal Coui·t are located, the applica11t (owner / 
holder of tl1e right) to the brand can ask the Chairman of the Commercial Court in the District Court to 

, I 

ask for the order Suspe11sion While suct1 stipulation written to Customs officials in order to suspend 
temporarily imported goods or export from Customs Area, the Con1mercial CoL1rt injunction aimed at 
suspending temporarily the goods of trademark infringen1ent. Implementation of prevention goods 
infringement of Intellectual Property Rights in Indonesia Customs Area based on the Customs Act IO  
of 1 995 as amended by Act 1 7  of 2006, Customs officials can suspend the import or export 
expenditures suspected of infringing intellectual property rights of customs area in two lines yudicial 

schemes and schemes ex officio. 

Suspension temporary tenns and implementation by the Supreme Court Regulation No. 4 of 
2012 
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. 
·d ft an submitted to the Commercial Court 

The O\vner/holder of the rights to the brand .per 4� ar · 

with the accon1panying request for ten1porary suspensi?n: 

a) Proof of o'vnership of che n1ark or copyright. 
f ds I . f tl e import or export o goo . 

b) Detail. and clear exp anat1on o 1 
. 

. qual to the value of goods. 
c) Pay a guarantee in the forn1 of cash or ban k ?uar a�tee e 

" 
f 

. etc ) 1nclud1na court iees d) Pay other costs (the cost o contain�rs'. · ·i d of
0 

one ( 1 )  day President of the Court 
. 

On�e the regist ratio_n is accepted then wit�in a �el 
0 will consider the evidence, heard the appointed Judges to exa1n1ne the request. Appointed JUd�e

. . d of two (2) days of the Court applicant, determine bail, as well a. \Veil as othe� co. ts. W1th1n a pe.
r1�

· I 0 days of receipt of the establishes granted or refused. If the request is granted then
. 

wit 
f

in 
mission to the owner to determination by the customs to carry out the court orders asking or per 

1. t h 
. · d ' t  · returned to the app 1can , w ereas 1n inspect the goods. If the request is rejected, the security epos1 is 

the case fee 
.
charged to the applicant. 

on oods directly prevent President of the Court gave the order to the customs, and customs g 
appropriate court order. If the import or export of goods not found in the customs area, customs 
informed the Chairman of the Court. · · f With permission fron1 the court chairman, customs and bailiffs defendant. examtnati�n o 
confiscated goods to the identification of tl1e event made by the bailiff. Suspension expend�tures 
maximum of 10 days and can be extended 1 x for 10 days with an

.extended
. 

w�rranty . If 10 days 1� not 
extended, customs officials end the suspen�ion nieasures expenditures. Within 1 � days the appltc�nt 
began a legaJ action must report to customs. If not extended by KPN customs terminate the suspens�on 
action, in the case of perishable goods defendant tiled a written request to KPN to end the suspension 
to deliver guarantees, customs may ask for an end to the suspension without giving guarantees.44lf 
there has been a violation of the guarantee of the goods returned to the appl icant . If there is no 
trademark infringement bail submitted to the defendant. If the defendant suffered losses exceeds the 
value of collateral respondent may file a lawsuit. Examination of goods and proved to be quite the 
trademark infringement, the applicant can file a legal,/ 1ction as stipulated in the Act in force.i:5 

Based the Supreme Court Regulation Determination While it is the determination issued by the 
commercial court, in the form of � command to be obeyed by all parties concerned by the applic ation 
submitted by the applicant (owner/holder of the right) against violation of the right to industrial 
designs, patents, trademarks and copyrights covering jurisdiction violations based on sufficient 
preliminary evidence carried out by the defendant who allegedly violate the rights or the control of the 
evidence, as mentioned above for: 

a) Prevent the entry of goods suspected of inftinging Intellectual Property Rights in the trade lanes 
b) Securing and prevent the removal of evidence by Offenders 
c) Stop the violation in order to prevent greater losses .46 

According to the provisions of the Law of Commercial Court judge will give a verdict within 30 ?�ys si�c� issued a provisional dec.ision that it can strengthen, change and cancel the provisional dec1s1on w1th1n 30 days as well as the right to be heard for the Respondent. Inspection is do11e in  a very short time and proved a simple event. 
Procedures and requirements for a provisional decision based on the rules of the Supre me Court no. 5 In 201 2  owners/holders of the Commercial Court to file a trademark registration application for a provisional decision to participate: 

43 Article 2 Paragraph (3) the Regulation of the Supreme Court of the Republic of Indonesia 4 of 201 2  44Article 2 Parngraph (3) the Regula1ion of the Suprerne Courl of the Republic of Indonesia 4 of 2012 45Article 1 2  tht: Regulation of the Supreme Court of Lhe Republic of Indonesia No. 4 In 2012 4''t�) Regulati<>n of the Supre1ne Court of the Republic of Indonesia No. 5 Year 2012 Article I Paragraph ( I ), (2), (3) and 
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a) Proof of ov,1nership of the k . b) D . mar or copyright eta1l and clear explanation of th . . 
c) Pay a guarantee in the �o . f 

e import or export of goods. 1 ' 1 m o cash or ba k d) Pay other costs (the cost of con . n ?uar�tee equal to the value of goods. 
Once the registration is acce t d h 

ta1ne�s, �tc.) inc�ud1ng court fees. 
appointed judges. to examine the requ

p � 1 t d
en withi� a period o� one ( 1 )  day President of the Court 

detern1ine whether bail is proportiona�
s
t 

· � ge appointed to consider the evidence, heard the applicant, 
proces i confidential until published.47

° t e value of the goods and the costs incurred. The application 
If  granted it wil l  be listed actio . 

by the applicant carrying out th d 
ns ta.Ken'. ordered the defendant to allow the bailiff, accompanied 

decision, nlentioni ng the amount �f t  
etermin�tton, Co

.
mmander in bailiffs to carry out a provisional 

applicant, and include the h .  "
;e security deposit, as well as the costs incurred are charged to the 

article 2 1 6  of the Crimiilal � 
i
d
as�. hose who do �ot .obey determination This can be convicted of 

the request of the appl . can 
° e · In the case of rejecting the r�quest, it stated that the court rejected 

The Pet·r·  . 1 t,  return the bail to the applicant and charge court fees to the applicant. 
I ion is granted the b ·1 ·ff I . . . . 

1 .  f h d . . ' ai 1 s 1all undertake such determ1nat1on 1n  accordance w1th the 
ru ing o t e eterm1nat1on in · · · · · 

1 b 2 . b 
. . ' executing the deter1n1 nat1on accompanied by the app,\1cant I attorney 

p us y witnesses a1l1ff read 0 t · · · · · 
. 1 . 

f 
u a prov1s1onal dec1s1on before the parties who were at the site the 

imp ementat1on o a provisional d · · · · · · 
' 

. . . ec1s1on must be stated in the news event which 1s signed by the 
ba1l1ff the parc1e and the w1·tr1e h 48 ' .  • 

. ' . sses v.1 o were present at that 1noment. W1th1n l x24 hours of the 
Parties shall be notified about th · 

f · · · . . e execution o the defendant 1nclud1ng the right to be heard. After the 
JUdg� .heard th� �estimony of both parties, and to consider carefully the evidence, the judge gave a 
pro.visional decision sh0ul� decide to change or cancel, strengthen the provisional decision within a 
period of

. 
30 days after the issuance of such determination. If the judge finds the fact that the applicant 

o�ly partially approved a proven, then a provisional decision is changed in accordance with the facts 
discovered. If  the provis ional decision n1odified the bail partly handed over to the respondent 
proportionally. If the judge found that the applicant cannot prove petition the judge to cancel the 
provisional decision, the guarantee money that had been deposited must be submitted to the Liefe11dant, 
the defendant can fi le a cl .Aim for con1pensation if it receives assurances are not e1101i.1gl1 to recover the 

losses suffered signi ficantly. If the results of further investigation it  turns out the court found the fact 

the appiicant to prove the petition in full, then a provisional decision stre11gthened, and a securi ty 
deposi t should be returned to the applicant. 

As a consequence of the existence of legal protection rights to the trade111ark, registered 
trademark owner has the right to bring a civil action for damages i f  the brand is Ltsed or the rights of 

others without her permission . In Article 76 paragraph ( 1) UUM 2001 stated that the owner of the 

registered mark may file a lawsuit agai nst the other pa11y w!thout right to use a brand that has a 

si mi larity i n  principle or in  its entirety for goods or services similar form of claim for compensation 

and I or terminati on of all acts rel ating to the use of the brand. From the content of Article 76 
p aragraph ( 1  ), it can be known no kind of form action lawsuit for violation of the registered trademark, 

namely tort or violation of cessation of use of the mark. 

Compensation here can also be the compensation of material and immaterial damages. Material 

compe11sation in the form of a real loss and can be valued in money. While immaterial compensation in 

the form of claims for cornpensation caused by the use of a brand with no rights, so that the party 

entitled moraiJy suffer losses.
49Pursuant to Article 76 paragraph (2) UUM: 200 1 ,  registered trademark 

infringement lawsuit filed with the Commercial Court. This means that the authority to hear the dispute 

or trademark infringement lawsuit in the hands of the Commercial Court as a special judicial body. 

Empowerment Commercial Court meant that the trademark dispute can be resolved i n  a relatively 

quick time. This is because the brand i s  part of the economic activity or the business world, so the 

47 Article 5 of the Regulation of the Supreme Court of the Republic of Indonesia No. S In 2012 
48 Article 8 of the Regulation of the Supreme Court of the Republic of Indonesia No. 5 In 2012 
49Saidin, Legal Aspects of Intellectual Propert)• Rights, (Jakarta: PT. Rajagrafindo Perkasa, 1995),p. 304. 
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. . . . ly the Commercial Court. UUM 
brand di�pute seule111ent specifically requires Judicial bod ies,

h
na.

me 
st'igation is sti ll ongoing. Article · rf rt · ctions during t e inve. · 2001 al�o entitles the Judge to pe orm ce ain a · 

. . 1 ·udge at the request of the I . . d to p1·evenl gre·1te1 I osses, tie J 7 stntes that as long as t 1e 1nspect1on an ' 

d , danl to stop the production • 1 • ·rr der the e1en • trademark O\Vner or hce�see as the P a�nt1 ':1"Y or 
ark unlawfully. In addition, the judge distribution and I or trade 1n goods or services using the tradem. 

. d t after a court decision has I .  f d . th I ue of goods carr1e ou 
. ma)' al o order that the de 1very o goo s 0 1 e va . d sing the brand without permanent legal force if the defendant turns prosecuted also de!Jver goo s u 

rights. 
. · th decision of an appeal A rticle 78 UUM 2001 confirms that the Co1nmercial Court against e 

may be fi led. 
. . · 1 Court under Article 80 Conce1ning procedures registered traden1ark lawsuit i n

_
the

_
Commercia

·k lawsuit filed with the through Article 8L UUM 200 I .  Article 80 states that the reg1ste1 ed tradema.
1 

d . . 1  Chairman of the Commercial Court in the jurisdiction \Vhere the defendant li:es �r om
b 

ic
.
1 es

d
, exce

h
pt 

· · · · · t 1 't revocation 1s su mttte to t e the defendants res1d1ng outside the te11·1tory Indonesia, t 1e awsui 
h 1 . f' l d Chairman of the Jakarta Comn1ercial Court. Plaintiff filed a cancellation on the date t e aws�it 1

.
e 

d h · 'ff · · 
h' h · · d b h' the same date as the date of reg1strat1on an t e pla1nt1 be given a receipt, '"' 1c 1s s1gne y 1 m  on 

. . of the lawsuit. Furthermore, \vi thin a maximum period of 2 (two) days after the �egtstration . date, _the 
clerk is obliged to submit it to the Chairman of the Commercial Court. Commercial C�urt given ti�e 
during the three (3) days from the date of registration of the lawsuit to study the. lawsuit and set � tnal 
day. Withir1 a maximum period of 60 (sixty) days after the lawsuit is filed, a heanng on the laws�1t was 
held. Summoning the parties carried out by the bailiff later than seven (7) days after the lawsuit filed 
registration . 

. . A decision on the lawsuit shall be made no later than ninety (90) days after the lawsuit is filed 
and can be extended later than 30 (thirty) days upon approval of the Chief Justice, with contains a 
complete legal reasoning underlying the decision and shall be pronounced in open co,urt to the public 
and can be implemented a Although against the verdict filed a legal action. The bailiff who will deliver 
the decision of the Commercial Court to the parties no late1· than 1 4  (fourteen) days after the date of 
issuance of the. 

Con1111e1cial Court decision cannot be appealed, but the appeal may be filed. This prO'vision is 

• 

included in Article 82 UUM 2001 stating that the verdict of the Commercial Court as referred to in 
Article 80 paragraph (8) may be filed cassation. Regarding the procedure of appeal against the decision 
of the Commercial Court under A.J.1icle 83 UUM 200 1 .  Appl ication appeal must be filed no later than 14 (fourteen) days after the date of the j udgment filed cassation pronounced or notified to the parties 

and submitted to the registrars who have disconnected the lawsuit. Clerk Negeni I Commercial  Court 
will register the appeal on the date the application concerned an appeal is filed and a receipt signed by 
him on the same date with the registration date. 

Furthermore, within 7 (seven) days from the date the request is filed, the applicant must submit 
the appeal has the memory of cassation to the clerk of the District Court I Commercial Court. Appeal 
and cassation memory must be sent clerk of the District Court I Commercial Court to the defendant of the cassation at the latest 2 (two) days after the request is filed. At least seven (7) days after the date the defendant cassation accept cassation, the defendant of the cassation may submit a counter memory cassation to the Clerk of Court I Commercial Court and the clerk of the District Court I Commercial Court is obliged to deliver the counter against the cassation to the applicant of the cassation at the latest 2 (two) days after th1e brief counter clerk of the District Court/Commercial Court. 

Next, in a period of seven (7) days after the termination of the period of delivery of counter cassation. clerk of the District Court I Commercial Court is  obliged to submit the case file an appeal to the Supreme Court. The .�upreme Court sh_all examine the case file the appeal and set a hearing no later than 2 (two) days after the date the appeal is received by the Supreme Court. The examination hearitlg on the appeal conducted at the 60 (sixty) days after the date the appeal is received by the Supreme Court. 
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. . dec1 ion on the cassation shall b J recei\·ed by the Supreme c e made at the latest 90 (ni nety) days after the date the appeal ourt and con ta· . 
h�ll be tated in a court session th . ins a complet� legal reasoning underlying the decision and 

deh,·er the decision of cassat ·  
at is open to the public. Clerk of the Supreme Court is obliged to ion to the cle k f th o· . 

three (3) days after the date of the d . . r 0 e 1str1ct Court I Commercial Court no later than 
Then, bailiffs Court I C 

ec1s�on on the. appe�J is pronounced. 
the defendant of the cassation 

om
�

ercial Court is obliged to deliver the decision to the applicant and 
Settlement of Disput 

appea no later than 2 (two) days after the decision was received. 
arbitration or alternative d ·s

es 
t 
ov�r tra�emark rig�ts may Also be made out of cou1t, either using 

settlement of a lawsuit th 0
1 p

� � 
ies?lu�ion. In A111cle 84 UUM 2001 stated that in addition to the 

through arbitration 0 ,.{1 t 
ug t. e Di�tiict Court/Commercial Court, the parties may resolve Disputes 

negotiation mediation
r �r

,
�a�ive Dispute Resolution. Alternative Dispute Resolution here cans 

• , conc1 1at1on, etc. 
2.2 Principle of Sim I F P e ast and Cost of Light in Indo11esia 
A provisional decision in the f h 
is simple and . . case 0 

.
r 

.
e brand must be in accordance with the principle of speedy trial 

• bottl k th 
�nexpe�sive. A prov1s1onaJ decision of the court in case the brand has become a 

f th  
ene� . �t 15 n�t 

.sin:ple, quick and cost no light. Therefore, to maintain the rapid entry into force 
0 e pz i ncip e of 

.
c1v1l  simple low cost need to find a way out to remove these constraints. 

- !f �e consider the limiting factors are principally caused by man are related in the meantime 
Deter!11 inatio.n and regulatory factors or legislation concerned. Therefore, both of these factors need 
atteri�1.on, guidan�e �nd supervision. To apply the principles of fast, simple and low cost in  the 
meantim� Determ1nat1on. To answer this questions the need for the following steps. 

First, the need for asset Esti mator Institute to assess the security deposit and damages. In t he 
Sup1:em e  Court Regulation No. 5 of 20 1 2  on a provisional decision determined the obligation of the 
applicant to pay a secu1ity deposit  in the amount proportional to the amount of the security deposit to 

the value of goods deferred expenditures and costs that will be incurred as a resu lt  of the provisional 

decision. Costs will be incurred as a resu lt of orders .rrovis iona! decision referred to in point 4 inc lude 
the following lpproximate warehouse rental, lease c-ontainers (demorages), freight n1oved clurnp. The 

security deposit is the authority of the courts to determine how much shot1ld be paid. Detern1inatio11 of 

the amount of money these guarantees is difficult to j udge because the judicial practice in  I11do11esia, 

because the books of the company or the owner of IPR incomplete . Against these prob\e111s authors 

suggest a need for the Institute to assess the asset Estimator bail and restitutio11 . 
The valuation of intellectual property assets of a creator or inventor, or the assets of a 

company's creative industries, is very easy.50Since an intellectual prope11y can be used as an asset in  the 

nineties, many large corporations in the United States set a wealth-asset such as intellectt1al property as 

an i mportant factor for corporate strategy. The absence of account ing standards generally accepted in 

the world resulted in the calculation of the intellectual property assets in the form of intangibles such as 

mentioned above is not easy. To overcome the difficulty of making standards accoL1nting standard that 

is acceptable in general (parallel with national laws are being draftee! varioL1s industrialized countries) a 

coordination efforts for the harmonization of standards of accounting standard to calculate the 

intangible assets in the form of riches intellectual owned corporation has started long ago. Assoc iation 

of Accountants Europe has tried to make cooperation between the stakeholders in accounting consists 

of academics economic, legal experts intellectual property rights, to formulate accounting standards 

Uniform solve the problems of accounting in calculating the assets of the corporation in the form of 

intangible or intangible. At international lev·el, efforts to formulate a credible accounting standard 

.. 

50Eddy Damian, Papers: Seminar on the Protection of IPR as a tool Collateral in the Natio11al La�v System, held 

Kemenkuham RI-National Law Development Agency, 26 to 28 February 201 3  in Bandung. 

1 88 



Scanned by TapScanner

· Vo/tune 51 Issue 2 Nove1nber (2015) 
£11r(Jpea11 Jo11r11al of S(Jcial Scie11ces - , 

. t' Standards Committee (IASC)51 as an 
acceptable in general have been cultivated ?Y th� Accoun 

;
ng 

·ty The main effort i s  to formulate 
a. et asses ment institution independent of pr

:
ivate intellec�ua 

1 P�?pei in
.
tellectual property assets) are 

accounting standards for assessing intangible assets ( inc u 
�·

g 
hment of an Institute of Intellectual 

inte111ationally accepted by 111e1nber states. Furtherniore, the e�tn 
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is 
on today An LMA can be d'bl . , cli110 \'111e quc1non . 

Property Asset Managen1ent (LMA- lPR) ere 1 e i s  a con . · 1 ent both for the individual IPR 
u ed tate-IPR and IPR holders as a pov.1er tool for eco1�om1c deve opm ' 

holder ' indigenous people, corporations and countri�s.5-
. h the Government Regulation in 

Second, the need to set up a ne\v Commerc1�l Court. Throug . . At first, that in Au ust 
Lieu of La"v No. I of 1 998 established the Con1m�rc1al Cou:t for the fir� t1mei 

Jakarta District C;urt of 1 998 the Con1mercial Court jurisdiction only tn the territory of the entra
. h .t 1 · 

Nevv in July 2000 the Government re-establishes the Commercial Court in Cities. t ree 1 �:s,
t 
�a�e Y 

Medan, Surabaya 'and Makassar. Although in  each district and municipality there ts a coui u 0 ate 

only five district courts that have comn1ercial court. . d . h' th t ·
t Although five of the commercial court, as Mentioned previously establ1she wit in e err1 
_
ory 

of the court but the commercial cou1t each wider than the territory of the district co
.
urt th�t there is a 

commercial court in it. The amount of five (5) commercial court the which resulted in a bit of trouble 
to Reviews those seeking justice (trademark applicant) who lived far away from the o ffice whe�e the 

comm�rcial court i s  located. Therefore, based on the provis ions in  Act No. 37 of 2?04 states that �n �he 

future will be formed a nevv con1n1ercial court in other places besides the five a1ready existing 
commercial cou11. Furthermore based on Reviews these provisions also explained that the 
establishments of this ne"v comm�rcial court by taking into account the needs and readiness of existing 
resources. 

Data from the study Showed that there are five commercial courts, the commercial court to 
examine and Decide most cases is the Central Jakarta Comn1ercial Court. Since the establishment of 
this court (1998) unti l 2006 there were some 50 cases of bankruptcy petition filed in this court.53The 
number of applications most cases occurred in 1999, which amot1nted to almost three times the number 
of petition cases registered in the previous year ( 1 998). On the average number of bankruptcy petition 
filed to the Central Jakarta Commercial Court from 1 999 showed a declining trend in every year. 

In general, judge actions of other commercial brands that includes cases, patents, copyrights 
and industrial designs that have been examined and decided upon by the commercial court sho\vs 
increase in  number each year. Nevertheless exclusively brand case showed a significant increase i n  the 
n u mber every year. 

In Article 300 paragraph (2) of Law No. 37 of 2004 states that the establishment of the 
commercial court is done in stages with the president's decision to address the needs and readiness of 
the required resources. It can be concluded that the establishment of the commercial court is done with 
the proviso that takes i�to acc?unt the needs and 

_
readiness of existing resources. In the explanation of 

Law No. 37 of 2004 with part1�ular reg�rd to Ar�1cle 300 paragraph (2) there is no fllrther explanation of the terms of the commercial court s establishment. pay attention to the readiness of e · t '  · · D' · c 1 · d' . xis ing resources, ex1st1ng 
. 

1str1ct ourt a most in every 1st�ct and town ttlfoughout Indonesia. so if the government deems 1t necessary to form a new commercial court then in state court in oth 1 
be established commercial court. er p.aces c an 

1 

Third, 

b
the ne

b
�d for statutor� prov

0
isions �hat

. 
govern �f there are people who deliberately do not comp y can e su �ect to sanctions eterm1nation Whtie Contempt of court is punishable by 

51 JASC was established in 1973 by the Institution of Professional Accountants of Austral ' C d Japan, Mexico, Netherlands, United Kingdom, and the United States with the aim of 
•a, 

h' 
an� a, Franc

.
e, �ermany, 

principle of accounting uniforms for use businesses and organizations conductin• .. Financial�� ;eving �e pnnciple - t'1e 
s2 Eddy Damian, S.H, op., cit. 0 a ements internationally 
5�Tata Wijayanta, 2008, Kes completion Kebankrapan in Indonesia Commercial Court and th H' h Comparative Study. PhD thesis, Universiti Kebangsaan Malaysia, Bangi. hal . 1 80· Coin 

e �g
t 

Court of Malaysia: A 
District Court and the United States - Agency for International Development (USAI,D) 2

�r�a t' �ourt-Central Jakarta 
Commercial Court-Court of Central Jakarta, Jakarta, p. 15. ' c.1vity Report

, 2006, the 
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impr1 onment. Order of contempt of . . 
in th,e common law (not com 

1 coui t (mock or �el1tlle the courts) are institutions that originated · · mon aw) that the law · · 
provision s  on contempt of co rt 1 

. ' 
. . is not written 1n English. ln I 945 not found the 

· u · t is not surprising · II · 
may interfere stiipped dispa . . 

• cspec1a Y since the reform of everyone in public 
' ' raging and insulting th Th · h speech can be done almost w'th I '  . e court. e rig t to freedom of expression and 

Code. The concern at the time 
�

f 
�� 1�1.t , e�cept a .  very real set in legislation such as the Criminal 

obstruct the officer so that a . . . terminat
.t�n While done for example defendant mobilized thugs to 

o n  the obstacle with the t h .  
pi�visional decision failed. Against this incident also need for firm action 

to maintain the authoiity 0�
e

t�
t 01 contemp� of court punishable by imprisonment. This needs to be done 

A h b 
e aw, especially law enforcement. 

s as een stated upfront th t ti . 
search the Justice i n  the rovi . 

a . 1� current services performed by the Commercial Court to 

faced with obstacles · . � 
sional d.ecision has not been entirely satisfactory. In certain cases still 

111 its 1mplementat1on A 
Therefore it is necessar t k b . 

the de sire to iill rove the w 
Y 0 see a re�kthrough 1n order to eliminate those barriers. In line with 

organization's �ssion. 
eaknesses that exist, then the Supreme Court has set a vision to reform the 

The vision is "to realize th I f I h 
. . . . . . . 

and gain public confiden�e prof�·
ss· 

e r� e 0
d 

a\v �
d

rough 
.
an 1ndepend�nt JUd1c

.
1ary, effective, eff1c1ent 

cost for the commun·t d
'
b bl 

iona an prov1 e quality
. 
legal �erv1ces ethical, affordable and low 

• 
1 Y an e a  e to answer the call of public service". �" 

To achi�ve this vision has been assigned the mission of the Supreme Court as follows: 
a) Bring a sense of justice in accordance with the laws

1 
and reoulations and meet the pt1blic 

sense of justice. 
0 

b) Realizing self-reliant and independent judiciary free from the interfering hands of others. 
c )  Improving access to public services in the field of justice. 
d) Improving the quality i11 internal put o n  trial. 
e) Realizing judicial institutions that are effective, efficient and dignified and respected. 

f) CarTy out an independent judiciary is not impartial and transparent.55 

Vision and mission of the Supreme Court is an effort for tl1e realization of the Supre111e Court 

�f Indones ia as a legal state. However, the success of these efforts large·ly depends on implementing 

human beings in addition to the legal rules are fair and the community are aware of the law. 
In an effort to provide services just society there needs to be a system that is in l ine with the 

princ iple of justice. To achieve a sense of justice in accordance with the l a\vs and regu latio11s and meet 

the publ ic sense of justice, it is necessary to implement the principle of speedy trial is simple and 

in expens ive. The princ ipal task is to create a legal order, because the order is a basic requ irement of the 

ex istence of organized communities. In order to create order in society, sought to hold a certainty. 

Certainty here interpreted as legal certainty in the law and therefore legal certainty. This is  caL1sed by 

the legal sen5e has two aspects. The first aspect is that there is legal certainty for concrete events� the 

second aspect is thf- existence of a legal protection against arbitrary misconduct.5r1Legal certainty is 

essenti ally a certainty about how the citizens resolve legal problems, how the role and usefulness of 

legal institutions to the community and beyond. Theoretical aspects of legal certainty and the 

protection of the law, namely that provisional decision to run properly it will provide legal certainty as 

to the execution of the what is pursued purpose of the law to seek legal certainty �be done and also the 

legal protection for those who acquire rights as a holder of a registered mark to obtain legal protection 

than the provisional decision. 

In civil cases la"v enforcement in case brand issues should pay attention to the things mentioned 

above which is principally: 

a) The rule of law will be enforced 

b) Offender law enforcement 

s•Blueprinl for reform of the Supreme Court oj'the Republic of Indonesia. the Supre1ne Co:4rt, 2003, p. l-2. 
ss Ibid Hal 4 
S6 L.J Van Appeldoom, Introduction to law, Pradnya Paramita, Jakarta, 1955, p. 30. 
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The fir·t factor relates to the illicit. Indonesia h.as 
nts to the TRIP's t�ternat1onal settings . 

B rand although not perfect, but has undergone seve1:at a1������ecause ther.e are still  some d rawbacks. 
Substantial I)' the Traden1ark La\V till needs to be 1 1Tlp . d by the Jaw because of fear of

. 
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anctions if the law is violated. Therefore, 111 the setting 
. 11 ·n  practice, so that people who will 

comino should ·1lso be set on Contempt of Court, especia .Y. 1 
has fear criminal sanctions of the o · ' · 

. . · ·onal dec1s1on · ' 

h . ob. truct or hinder the 11nplementat1on of the provi� i . xpected to be a law t at can fol low . . . . I d cis1on to come is e 1 · h .. . Contempt of Court. Thus setting a prov1s1ona e · . 1 logy and can rea 1ze t e pr 1nc1ple of . . . h keep up with tee ino . h f the development of law 111 society, vv o can 
. t be considered 1n t e en orcement of peedy trial is imple and low cost. The second factor that mus 

nt among others: J u dges, Registrar, this provisional deci ion is itself the perpetrator
. 

of law e�f�rce��
o �s primary key Jaw enforcement is bail iff, Legal adviser, Actors Law Enforcement it can be te erre . to concrete seekers apply to legal / fair and equitable. In the hands of Ja,v enforce�ent actors �bstra�t 
�

n 
law are still many weaknesses in justice.57Law enforcement with regard to the 1mplen1entation ° 

d
t e 

derstandin cr, an d  rigorous law b . . . 
1 fi Id h' . d to lack of knowle ge, un o us1ness practices 1n t 1e e , t 1s 1s ue 

I t  enforcement of Reviews enforcement officers dealing with cases of �ell-known brands .
_ 

A� a
T
�esu h discussion of IPRs at the these cases growing niche to be less than satt sfact�r� even legal ize · 
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oug 
t be complied with b international level ha been shifted from the m1n1mum standards t at mus . 1. t . r b d

y 
members of the law enforcement (la\v enforcement). Therefore, The

. 
Necessary �ocia tza ion °·. ran s 

I l d. · · · · 1 d · · ngoi· ng basis between 1 elevan t agencies, and nc u tng provisions on a prov1s1 ona ecision on an o . · 
1 d · · nvesti·gator Judge as a case breaker Director General of Intel lectual Property Began as ear y 001 s, 1 ' • 

and customs officers as guards cross national boundaries. A law enforcement should have been 
professional in carrying out the duties Reviews their items, namely law enforcement officers wh? carry 
out law enforcement on the basis of sufficient knowledge, reliability, skill and a strong personality and 
dignity that contains the nature and character of glory or dignity. Law enforcement professional and 
dignified borne rn upholding the honor of the job or position. 

The third factor that must be met in order to enforce the laws that are fair social env ironment as 
the applicable law. Law enforcement is very influenced by the realities of social, economic, political 
and cultural. Specific interests such as economic and political interests of the dominant can determine the form of law enforcement. Therefore it is necessary to create a conducive social requirement that law enforcement can be implemented fairly and correctly. rfhis factor is a form of cultural community, especially businesses. To better understand the brand as the identity of a product or service. It is very important that the community, especially businesses do not do anything in violation of the rights of oth�rs, by �eans of fraudulent acts deeds form of piracy, imitation of the brands owned by other parties-, Bus1ne�s ?Pe

.
rators are expected to

. 
produce local brands are good quality and have a high reputation. Soc1al1zat1on and legal counseling can be done by the Higher Education and Research Institute of socialization is also given to the public not to buy pirated goods results so that consumers do not suffer

. 
losses because of general�y poor qualit}' pirated goods results. It i� expected the law enforcement 1n  the development of law in Indonesia can realize that there are th th. · d . . . ree 1ngs ment1one ab
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be e�forced it is fair or equitable, the law enforcement professiorlal an t�n1 1e as we �s t  e soc1a environment as a law that applies conducive to em h law can be implemented fairly and correctly. orcement t e 

57 Bagir Manan, Au1hori1a1ive .Judicial syste1n (a search) the Sup C · reme ourt of th R b · 1 9 1  
e epu he of Indonesia, 2004, p. I 0- 12 
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3. 
3.1 

onclu ion ai1d Reco111111endatio11 onclusion 
1�"- 13'' in Indonesia in lhis rega1 d is Act No. 1 5  of 200 I provides protect ton to the owner of the 

reg1s1ered trademark or trademark infringernent actions. However, not al l owners of registered marks 
.:ire protected, 0111.Y the owner of the registered mark of good will who obtains protection from all fo�s 
of crademark. •nfrtngement as stipulated in Article 4 of the Trademark Act of 200 I ·  In order to provide 
legal protection to th� .

owner of the registered trademark, the District Court I Commercial Co�rt the 
cour� n1a set � prov1s1onal decision. Article 85 UUM 2001 stated that based on sufficient ev�d.ence 
agg_n�ved parties \vhose rights may ask the judge of the Commercial Court to issue a provisional 
de�t ion on th

.
e preventi

.
on ?f the entry of goods relating to infringement of trademark. �nd stora�e

. 
of 

evidence relating to. the rnfrrngement of the trademark. The provisions concerning prov1s1onal dec1s1on 
brand

. 
�ase determined the obligation of the applicant to pay a security deposit .

in the amount 
propoi.tional. co the amount of the security deposit to the value of goods deferred expenditures and c�s�s 
that will  b� incurred as a result of the determination of the case \vhile the brand. The security deposit is 
the authority o f  the courts to determine how much should be paid. Determination of the amount of 
mon�y these guarantees are difficult to judge becau. e the judicial practice i n  Indonesia, be�ause the 
book of th� company or the brand owner is not complete. Both the amount of the Commercial . Co�rt 
that only five of the Commercial Cou11 in Indonesia resulted i n  difficulties for those seeking JUStice 
(provisional de�ision applicant) who lived far away from the office where the con1 me_rci al court

. 
is 

located. The third concerns at the time of Determination While brand case the efforts ot other parties 
that the provisional decision failed. 

3.2 Recommendation 
In order to keep abreast of legal needs in society and in order to further improve the public service 
Trademark Act 2001 shou ld be amended to do sorne revis ions mainly on the simplification of 
processes and procedures Trademark registration. Globalization i n  the field of trade in goods and 
services are increasingly widespread and growing demands a Trademark registration system that is 
easy, cheap and efficient. Commerce court must be supported by competent human resources. That is 
the good ability of all parties to suppoi1 the performance of the Commercial Court, including J udge 
and Clerk. Given the scope of this court include dynamic commercial nature; the Commercial Court 
should be supported by modern facilities and infrastructure. Besides the fact that the 111odern facilities 

and infrastructure that will make it Easier for interested parties to the make the access to the 

Comm�rcial Court. Reviews These include facilities and infrastructure, and the physical condition of 

the courts begin to use informat ion technology tools so expect fast principle is  s imple and low cost can 

be Realized. 
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